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LEGAL OVERVIEW TO INVESTMENT IN ROMANIAN REAL ESTATE

I. ROMANIAN REAL ESTATE POLICY IN PAST AND PRESENT

Most of the legal issues related to real estate investment is related to tile check of the property rights of seller and to temporary interdiction to foreign citizens and persons without Romanian citizenship to acquire land. 


Title check is related mainly to check of the history of ownership rights of a certain real estate property, due to historical development of real estate property regulations. 


Between 1944 and 1989 Romania has been ruled by a communist regime in which the policy of the state was to increase public real estate property through nationalization and expropriation for public use. 

 



To expropriate the industry and real estate, the communist regime issued illegal expropriation laws, which were contrary to Civil Code and even to the Communist Constitution in force at that time. 


In spite of this fact, most of these expropriation laws, or their effects, have not been abrogated, and the property title conferred by communist laws is still considered as a "legal title" by the present government and by the courts. 


After 1990 the majority of real estate has been sold to favorites of existing regimes, at dumping prices. The beneficiaries of these actions were either the tenants living in the confiscated flats (law 112/1995), or owners of newly privatized companies. 


According to reparation laws issued by the post communist regime - law no. 10/2001, the overwhelming majority of confiscated properties are excepted from restitution, including real estate sold to tenants or to privatized companies, as well as buildings occupied by health, educational, cultural or public institutions, political parties, diplomatic missions and residences. 


Nowadays, the real estate rights is quite settled, as all legal requests of restitution in kind had to be filed to competent authorities until August 14, 2002.  


The former owners, who didn't fit in this dead line can ask only equivalent of the real estate value. 


With respect to real estate policy - land transactions- there is a legal limitation, for foreign citizens and persons with no citisenship. They cannot acquire property rights over the land. The limitation reffers to legal documents inter vivos or by cause of death. 



The legal solution is to set up a company in Romania, which is Romanian legal person and which can legaly buy land. 


It can be any kind of company and even real estate company, as there is no special condition related to establishing a real estate company, such as having authorised real estate personell.


Foreign persons can be shareholders and managers, without any limitation. 


After adherence of Romania to European Union in 2007 foreign citizens and persons with no citisenship are expected to have the right to buy any real estate, including land. This right to acquire land under the terms resulting from Romania's accession to the European Union and other international treaties Romania is party to, subject to mutual basis principle.  


There is an increase of sell-and-purchase contracts from investors. The raising middle and upper class began to build new and luxurious buildings both for living and business purpose, especially in and near the big towns. But still most of the local population cannot afford to pay the prices for real estate investments even they understand that the prices will encrease after adherence of Romania to European Union. 

II. FISCAL ISSUES

Private individuals with no residence in Romania, which are gaining incomes in Romania, has the obligation to declare and pay taxes regarding every source of income, direct or by fiscal representative, a Romanian natural or legal person. 


Below there are essential information related to:


- acquisition taxes (point no. 2.1 below);


- ownership taxes (point no. 2.2 below);

- renting taxes. (point no. 2.3 below).
2.1 Procedure, taxes and costs related to acquisition of real estate investment

2.1.1 Procedure

The purchase procedure has 3 steps: 

1. Aquirind proofs of legal statute of the real esatate and real estate taxes. 


A lawyer will seek from the courts, which overtook land registry competencies a certificate which attests whom is the legal owner and any burdens (mortgaje, limits, court cases expressly notified to the Land Registry) that have to be solved before completion of sell and purchase contract.


A complete check of real estate title and lack of legal problems is advised. 


A complete due-dilligence will contain not only title check but also check of the real estate with respect to the list of hystoric monuments, list of nationalised property, list of public real estate properties, list of seismic danger real estate, the existance of court cases related to real estate. 


It is important to check the Cadastral Certificate which is a written and graphical plan of what you are in fact purchasing. 


A supplementary check with the City Hall is advised to see underground pipes sistem, electrical wires, gas pipes, etc and land organisation plans for the area. Also some land construction posibilities has to be checked for the maximum level of construction in lenght and height in case of land puchease.


In addition we recommend you examine the properties annual tax receipt not only to ensure that there are no arrears, but to give you an idea as the rate of tax the property is subject to.

2. Drafting and signing the contract 


The contract is advised to be drawn by a lawyer as the notary doesn't check the real estate situation but only takes notise of transfer agreement. 


The notary will grant 15 % deduction from his fees if the contract is done by the lawyer. A Notary will draft your contract for signature and attestation

3. Registration of transfer with public authorities


All property transfers must be registered at the court - Land Registry and at Financial Administration.  

2.1.2 Transfer of real estate taxes


The last modification of fiscal code introduced a tax of 16 % for the case when the seller is a natural person. The tax is calculated as 16 % from the difference between the price the seller had bought and the price of selling. 

The tax will be paid for incomes realized:

· from property transfer over buildings and afferent land, which is sold within 3 years from purchase date;
· for property right transfer over land, with no buildings, purchased after January 1990.


Taxed income from property transfer, with some exceptions, are calculated as difference between sale value of the property, lands / buildings, and their basic value. 

Are excepted from taxes on income from property transfer, in kind contribution at share capital of a Company, and the incomes obtained from selling buildings with afferent land, the land without constructions located inside city area and those outside city area obtained by tax- payer through donation or exchange. 

2.1.3 Transfer of real estate costs


Generally, the costs for transfer of property are between around 1-3% from real estate value, of which 50% are taxes and 50 % are notary fee. 


The real estate value has to be no less that minimum values established for its area. From notary fee a deduction of 15 % can be obtained if the contract is drafted by a lawyer. 

2.2 Taxes related to detaining real estate in Romania: buildings and land

2.2.1  Taxes related to detaining of buildings by legal and natural persons

2.2.1.1 Taxes for legal persons

In case of legal persons the tax on buildings is calculated by use of a tax rate over the value of the building - value which is registered in bookkeeping. 


Tax rate is established by a local council decision and can be 0,5% and 1%. 


In case of a building which value was recovered through amortization, tax value is reduced to 15%. 


In case of a building which was reevaluated value of a building is the value registered in bookkeeping of the owner immediately after the reevaluation. 


In case of a building which was not reevaluated in the past three years prior to the referred fiscal year, tax rate on buildings is established by local administration council between 5% if 10% and it is applied to the value of a building registered in bookkeeping, until the end of the month in which the first reevaluation was made. Are excepted buildings which have the value recovered through amortization, according to the law. 


In case of a building which is the object of a leasing contract, tax will be paid by the owner taking in account the value which is mentioned in the financial leasing contract. 

2.2.1.2 Taxes for natural persons


Natural persons will pay 0,2 % for buildings which are inside city area and 0,1 % for buildings which are outside city area.


This rages will be calculated taking in account the value of the building, which is obtained through multiplication of the area of the extended constructed area with a price list per square meter provided by law, taking in account construction material of the building. 

2.2.2 Taxes related to detaining of land

Tax on land is established taking in o consideration the number of land meters, location place and category of use, in accordance with a frame established by local council.


In case of a land, which is inside the city area, tax on land is established by number of land meters multiplied with the sum established in accordance with location. Calculated in this way, the price in RON/sqm for locations in best city area is between 7.404 and 3.180 RON/sqm. For location in last, ''D'' area, the price is between 509 and 127 RON/sqm. In case of a land, which is inside the city area but no construction use is provided, tax on land is established  according to the the category of land. If it is a land for agricultural use the price in RON/sqm for the best land for agriculture is between 20 and 6 RON/sqm. For land that cannot be used for agriculture there is no tax. In case a land is located outside city area indifferent to the class of location, the use category and zone were it is located, the land tax is 6 ROH/ha. 
2.3 Use of real estate investment - renting
2.3.1 Income tax for renting of real estate by natural persons

Tax payer which is obtaining incomes from renting of real estate, has the obligation to pay income tax. 


In order to pay the taxes, an estimated income statement has to be filed within 15 days from conclusion of the contract. In the same day with statement filing the income tax payer has to register with the Financial Administration. Tax payer can choose for income calculation taking in account estimation of 25 % made by law or real proved expenses.


The income tax rate is 16% applicable on net income obtained from transfer of goods use. The net income is calculated by deduction of 25% estimated by law expenses on gross income.   

The payments are made once each trimester, in advance. 



By practise and internal rules Financial Administration establishes a minimum rent, which is considered to be real. If the contract stipulates a bigger rent, the anticipated payments for incomes from renting incomes established by fiscal organ on the base of the contract concluded between parties or registrations from bookkeeping. 


If the rent is established in the renting contract in foreign currency, the income from rent has to be mentioned in equivalent of national currency - ROL, taking in account the exchange rate, communicated by National Bank of Romania. 

2.3.2 Income tax for renting of real estate made by legal persons

Romanian companies have to possibility to choose the taxation system of Small and Medium Enterprises and pay 3% income tax if they fulfill some legal requirement, such as income in last year of 100.000 EUR and having no more that 9 employees. 


In this case the income tax of 3% is calculated on all incomes of the company, unrelated to expenses. 


In some cases, when big investment expenses are expected, it is more profitable to be an profit - tax payer. In this case, an 16 % is applied on profit of the company. 

III. WHY TO INVEST IN ROMANIA? COMPARISON WITH BULGARIA.

Because Romania has an advantage related to the following issues:



3.1 In Bulgaria, upon completion of the property and prior to signing the Notary Act, the local municipal council conducts a tax evaluation of each property. This valuation
represents the minimum value that must be reflected on the Notary Act. It is
this value that appears on the Notary Act in the vast majority of property
transactions in Bulgaria. In Romania the procedure is simpler - any notary can calculated the minimum allowed price for an real estate transfer. Anybody can calculate transfer taxes if the transfer of property price is known. Tax evaluation rates vary across Romania but in general range from 25-50% of the full market value. The system is prevalent for both new and existing properties.  

It is possible that a purchaser wishes to reflect a value higher than the tax evaluation on the Notary Act. In such case extra costs incurred as a result of this action are paid by the purchaser. These costs can include extra notary fees, municipal taxes and VAT. 

The only but big advantage in reflecting the full market value exists when the real estate is bought by a natural person and the extra costs, which will contain also 16 % income tax of the seller, mentioned above, will be supported by the seller.



3.2 The price for calculation of ownership taxes are smaller but the possibility of growth of real estate price is bigger, as the prices will increase in 2007 and after accession to the European Union. 


3.3 Prices are smaller as Romanians did not conduct any outside publicity for investment in Romanian real estate.


3.4 Investment in Romania can be done for increase of value (around 50 % in some areas in last 1 year), for very good agricultural structure of the land, for tourism - 2 hours south from the capital of Romanian is the sea side and 2 hours to the north are tourist mountain areas. 
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